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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Part  212 
[Docket  No.  ERA-R-79-48] 

Crude  Oil  Reseller  Regulations 

agency:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Final  rule. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  amending  the  price 
regulations  applicable  to  resales  of 
crude  oil  (Subpart  L  of  10  CFR  Part  212) 
to  establish  a  uniform,  maximum 
permissible  average  markup  of  twenty 
cents  per  barrel  for  all  crude  oil 
resellers.  We  are  also  amending  the 
general  price  rule  to  provide  that  a 
reseller  may  not  charge  a  price  for  crude 
oil  that  exceeds  its  acquisition  cost  if 
between  the  time  of  purchase  and  the 
time  of  resale  (i)  the  crude  oil  remained 
in  the  same  physical  location  or  (ii)  such 
reseller  did  not  take  physical  possession 
of  the  crude  oil;  unless,  in  either  case  (i) 
or  (ii),  the  reseller  (A)  was  the  importer 
of  record,  or  (B)  purchased  the  crude  oil 
from  the  producer  of  that  crude  oil,  or 
(C)  sells  the  crude  oil  to  a  refiner  which 
certifies  in  writing  that  the  crude  oil  is 
being  purchased  for  refining  purposes, 
or  (D)  receives  certification  from  the 
refiner  that  refines  the  crude  oil  that  it 
would  not  have  received  the  crude  oil 
but  for  a  service  performed  by  the 
reseller.  We  are  also  adopting  a 
clarifying  amendment  to  the  definition 
of  “average  markup"  set  forth  in  section 
212.182  to  explicitly  provide  that  a 
reseller  may  not  include  in  its  average- 
markup  calculations  any  sales  with 
respect  to  which  the  regulations  would 
prohibit  the  reseller  from  charging  a 
price  for  the  crude  oil  involved  that 
exceeds  its  acquisition  cost  for  that 
crude  oil.  Finally,  we  are  adopting  an 
amendment  providing  that  a  reseller 
that  first  sold  crude  oil  during  the  period 
May  1973  through  November  1977  but 
had  no  sales  of  crude  oil  in  November 
1977  shall  utilize  the  first  month  prior  to 
November  1977  during  which  it  did  sell 
crude  oil  for  purposes  of  determining  its 
permissible  average  markup  for  the 
period  January  1978  through  November 
1980. 

EFFECTIVE  DATE:  December  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street,  NW.,  Washington,  D.C.  20461, 
(202)  653-4055. 


Daniel ).  Thomas  or  Ralph  Rohweder 
(Office  of  Regulatory  Policy), 

Economic  Regulatory  Administration, 
Room  7116,  2000  M  Street,' NW., 
Washington,  D.C.  20461,  (202)  653- 
3263. 

William  Funk  or  Jack  Kendall  (Office  of 
General  Counsel).  Department  of 
Energy,  Room  6A-127, 1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
6736  (Funk);  252-6739  (Kendall). 
SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Amendments  Adopted. 

III.  Procedural  Matters. 

I.  Background 

A.  Current  Regulations 

Subpart  L  of  10  CFR  Part  212,  which 
became  effective  January  1, 1978,  sets 
forth  the  regulatory  scheme  applicable 
to  the  pricing  of  crude  oil  by  resellers 
and  refiners  (42  FR  64856,  December  29, 
1977).  A  reseller  is  permitted  to  charge 
any  price  in  a  particular  sale  of  crude  oil 
so  long  as  its  average  markup  (over 
allowed  costs)  for  all  crude  oil  sales  in  a 
month  does  not  exceed  its  permissible 
average  markup  and  provided  that  it 
does  not  unreasonably  discriminate  HP 
among  purchasers. 

Under  Subpart  L,  the  method  to  be 
used  by  a  reseller  in  determining  its 
permissible  average  markup  depends  on 
the  time  period  during  which  it  first 
resold  crude  oil.  The  permissible 
average  markup  of  a  reseller  that  resold 
crude  oil  in  May  1973  is  defined  as  its 
total  lawful  revenues  from  sales  of 
crude  oil  in  May  1973,  less  all  allowed 
costs  and  expenses  associated  with 
sales  of  crude  oil  in  that  month,  divided 
by  the  number  of  barrels  of  crude  oil 
sold  in  that  month.  A  reseller  that 
entered  the  crude  oil  reselling  business 
after  May  1973  but  prior  to  December 
1977  is  required  to  impute  a  permissible 
average  markup  based  on  what  its 
average  markup  on  sales  in  November 
1977  would  have  been  if  it  had  set  its 
prices  in  all  sales  that  month  in 
accordance  with  the  provisions  of  10 
CFR  Subpart  F  which  governed  pricing 
in  crude  oil  resale  transactions  prior  to 
January  1, 1978. 

As  originally  adopted.  Subpart  L  did 
not  set  forth  the  permissible  average 
markup  applicable  to  resellers  first 
doing  business  on  or  after  December  1. 
1977  ("post-November  1977  reseller"). 
However,  we  announced  in  the 
preamble  to  Subpart  L  our  intent  to 
establish  at  a  later  time  the  permissible 
average  markup  applicable  to  these  new 
entrants  into  the  reselling  market. 
Furthermore,  we  afforded  these  new 
entrants  the  means  for  assuring 


compliance  with  the  regulations  by 
providing  in  §  212.183(c)  that,  if  in  any 
month  a  post-November  1977  reseller’s 
average  markup  should  exceed  the 
permissible  average  markup 
subsequently  established  by  the  ERA, 
the  reseller  woud  nevertheless  be 
deemed  to  have  complied  with  the  price 
rule  if  the  prices  charged  by  the  reseller 
for  each  grade  of  lower  tier,  upper  tier, 
and  stripper  well  and  other  exempt 
crude  oil  did  not  exceed  the  prices  at 
which  such  crude  oil  was  sold  by  the 
nearest  comparable  reseller  in  the 
month. 

B.  October  1979  Notice  of  Proposed 
Rulemaking 

A  primary  consideration  leading  to 
the  adoption  of  Subpart  L  was  the 
expression  by  crude  oil  resellers  that 
additional  pricing  flexibility — such  as 
that  afforded  by  the  average  markup 
rule  of  Subpart  L — was  needed  to 
provide  a  regulatory  system  that  would 
appropriately  recognize  the  differences 
between  these  resellers  and  resellers  of 
other  covered  products.  Since  the 
adoption  of  Subpart  L,  we  have 
observed  apparently  unjustified 
disparities  in  the  average  markups  being 
realized  by  resellers.  We  concluded  that 
these  disparities  might  be  resulting 
partly  from  those  provisions  that 
provide  that  a  reseller  will  be  included 
within  one  of  three  regulatory  classes 
depending  solely  on  when  its  reselling 
activities  began.  However,  we  also 
concluded  that  the  observed  disparities 
must  be  largely  unjustified  since,  even 
though  the  regulations  provide  a 
different  method  to  assure  compliance 
for  each  class  of  reseller,  all  three 
methods  were  designed  to  insure  that 
every  reseller’s  permissible  average 
markup  would  be  consistent  with  the 
historical  markups  of  resellers  generally. 
Moreover,  we  decided,  regardless  of 
whether  intentional  violation  or 
unintentional  misapplication  of  the 
pricing  provisions  was  more  responsible 
for  the  wide  variance  in  markups,  that 
modifications  to  Subpart  L  might  be 
appropriate  to  insure  that  a  reseller’s 
permissible  markup  in  any  transaction 
be  both  commensurate  with  the  services 
it  performed  in  that  transaction  and  the 
permissible  markups  of  other  firms 
offering  comparable  services.  We  also 
became  concerned  that  the  average 
markup  rule  was  being  utilized  by  some 
resellers  as  a  means  of  disguising 
violations  of  the  price  regulations 
through  the  insertion  of  sham 
transactions,  or  less-than-arms’-length 
transactions,  in  the  calculations  of  their 
average  markups  to  make  it  appear  that 
they  had  not  exceeded  their  permissible 
average  markups. 
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On  October  25, 1979,  we  issued  a 
notice  of  proposed  rulemaking  setting 
forth  various  proposed  amendments 
formulated  in  response  to  the  above 
concerns  (44  FR  62848,  October  31, 1979). 
These  proposals  were  both  numerous 
and,  in  some  instances,  complex.  We 
have  determined,  as  discussed  below, 
not  to  adopt  those  proposals  which 
would  require  extensive  and 
complicated  revisions  to  Subpart  L 
Rather  than  present  in  this  notice  a 
complete  exposition  of  all  aspects  of  the 
October  1979  proposals,  we  believe  it 
appropriate  to  refer  interested  persons 
to  the  October  31, 1979  edition  of  the 
Federal  Register.  However,  we  are 
including  a  summary  of  the  October 
1979  proposals  in  order  to  facilitate 
consideration  of  the  summary  of  public 
comments  set  forth  below. 

Description  of  October  1979  Proposals 

1.  Primary  Proposal  to  Establish  Maximum 
Permissible  Price  Rule  for  All  Crude  Oil 
Resellers  for  Application  on 
Transaction-by-  Transaction  Basis 

a.  General  Price  Rule.  We  proposed  to 
amend  Subpart  L  to  provide  that  a 
reseller  may  not  charge  in  any  resale  of 
crude  oil,  except  as  provided  below,  a 
price  exceeding  the  sum  of  (1)  the 
acquisition  cost  of  the  crude  oil  sold; 
plus  (2)  any  amounts  associated  with 
the  transportation  of  the  crude  oil 
between  the  reseller’s  points  of 
acquisition  and  sale  which  were  (a) 
actually  paid  by  the  reseller  to  an 
unaffiliated  common  carrier  or  other 
third  party  or  (b)  actually  incurred  by  a 
common  carrier  or  other  entity  affiliated 
with  the  reseller;  plus  (3),  in  sales  in 
which  the  reseller  has  transported  crude 
oil  by  means  of  its  own  facilities,  a 
“transportation  allowance”  permitting  a 
return  on  investment  in  transportation 
and  storage  facilities;  plus  (4)  one  cent 
per  barrel  to  permit  a  return  on  any 
services,  other  than  transportation  by 
means  of  its  own  facilities,  that  the 
reseller  performs. 

The  two  following  alternative 
methods  for  computing  the 
^'transportation  allowance”  in  any  sale 
were  proposed.  Comparable  Common 
Carrier  Tariff.  Under  the  first 
alternative,  a  reseller  that  uses  its  own 
facilities  to  transport  crude  oil  would 
have  been  permitted  to  include  in  its 
price,  regardless  of  the  transportation 
expenses  actually  incurred,  an  amount 
equal  to  the  expense  the  reseller  would 
have  incurred  if  it  had  used  a  common 
carrier  to  transport  the  crude  oil.  A 
reseller  would  have  been  required  to 
utilize  a  comparable  common  carrier 
tari^  filed  with  the  appropriate  State  or 
Federal  agency. 


Transportation  Expenses  plus  Return 
on  Investment.  Under  the  second 
alternative,  a  reseller’s  transportation 
allowance  in  any  sale  would  have  been 
equal  to  the  expenses  incurred  by  the 
reseller  in  using  its  own  transportation 
facilities  plus  an  additional  amount  to 
permit  return  on  investment.  We 
proposed  that  a  reseller  be  permitted  to 
include  in  its  transportation  allowance 
in  any  sale  an  amount  equal  to  the 
expense  it  would  have  incurred  in 
transporting  the  crude  oil  the  same 
distance  by  the  same  mode  of 
transportation  in  the  month  prior  to  the 
preceding  month. 

We  also  proposed  that  a  reseller’s 
transportation  allowance  include  an 
amount  to  permit  a  return  on  the 
reseller’s  investment  in  transportation, 
gathering  and  storage  facilities.  We 
proposed  two  means  of  accomplishing 
this  objective.  First,  we  proposed  a  Rxed 
per  barrel  amount.  Based  on  then 
available  information,  we  believed  the 
appropriate  amount  would  be 
approximately  twenty-Hve  cents  per 
barrel.  Second,  we  proposed  in  the 
alternative  that  a  reseller  be  permitted 
to  include  an  amount  in  its 
transportation  allowance  equal  to  either 
(1)  an  amount  equal  to  a  percentage  of 
its  transportation  expenses  associated 
with  that  particular  sale  or  (2)  the 
product  of  an  amount  equal  to  a 
percentage  of  the  reseller’s  depreciated 
original  cost  of  investment  in 
transportation  and  storage  facilities 
multiplied  by  the  number  of  barrels  in 
that  sale  that  are  transported  in 
facilities  (other  than  common  carrier 
facilities)  owned  and  used  by  the 
reseller  and  divided  by  the  total  number 
of  barrels  sold  in  the  month  that  are 
transported  by  all  modes  of 
transportation  (other  than  common 
carrier)  owned  and  used  by  the  reseller. 

General  and  administrative  expenses. 
We  proposed  to  limit  the  passthrough  of 
general  and  administrative  expenses  by 
including  those  costs  in  a  reseller’s 
transportation  allowance  in  sales  where 
the  reseller  has  transported  the  crude  oil 
by  means  of  its  own  facilities.  We 
requested  comments  on  any 
modifications  that  might  be  necessary  to 
account  for  general  and  administrative 
expenses  under  any  of  the  proposed 
methods  for  determining  a  reseller’s 
transportation  allowance. 

b.  Permissible  Markup  in  Resales  of 
Crude  Oil  Not  Subject  to  General  Price 
Rule.  We  proposed  a  separate  price  rule 
to  provide  that,  if  betvyeen  the  time  of 
purchase  and  the  time  of  resale  of  crude 
oil  by  a  reseller  (a)  the  crude  oil 
remained  in  the  same  physical  location 
or  (b)  the  reseller  did  not  take  actual 


physical  possession  ^f  the  crude  oil,  the 
reseller  generally  would  be  limited  to 
recoupment  of  its  acquisition  cost  of  the 
crude  oil.  However,  the  reseller  would 
have  been  permitted  a  markup  of  one 
cent  per  barrel,  if  it  (1)  sold  the  crude  oil 
directly  to  a  refiner  certifying  to  the 
reseller  that  the  crude  oil  was  being 
purchased  for  reHning  purposes,  or  (2) 
received  certiHcation  from  the  refiner 
that  ultimately  refines  the  crude  oil  that 
the  refiner  would  not  have  received  that 
volume  of  crude  oil  but  for  the  reseller’s 
service  or  (3)  purchased  the  crude  oil 
from  the  producer,  or  (4)  in  the  case  of 
imported  crude  oil,  was  the  importer  of 
record. 

2.  Alternative  Proposal  to  Establish  Specified 
Permissible  Average  Markup 

We  recognized  that  the  primary 
proposal  represented  a  significant 
departure  from  the  regulatory  scheme  in 
Subpart  L  Inasmuch  as  many  resellers 
have  expressed  support  for  the  average 
markup  concept,  we  also  solicited 
comments  on  an  alternative  to  the 
primary  proposal  that  would  retain 
Subpart  L  in  basically  its  present  form, 
but  that  would  limit  all  resellers  to  a 
fixed  average  markup  of  twenty-five 
cents  per  barrel.  However,  we  proposed 
that  general  and  administrative 
expenses  be  included  in  this  permissible 
average  markup,  as  opposed  to 
providing  for  the  separate  itemization 
and  passthrough  of  such  expenses  as 
under  the  current  regulations. 

We  also  proposed  to  further  modify 
the  current  Subpart  L  price  rule  by 
adopting  the  provision  of  the  primary ' 
proposal  that,  while  generally 
prohibiting  profit  margins  in  resales  of 
crude  oil  the  reseller  neither  stored  nor 
transported,  would  permit  a  one  cent  per 
barrel  markup  in  such  sales  if  the 
reseller  (1)  sold  the  crude  oil  directly  to 
a  refiner  that  certified  that  the  crude  oil 
was  being  purchased  for  refining 
purposes,  or  (2)  receives  certification 
from  the  refiner  that  ultimately  refines 
the  crude  oil  that  it  would  not  have 
received  that  volume  of  crude  oil  but  for 
the  reseller’s  service,  or  (3)  purchased 
the  crude  oil  from  its  producer,  or  (4)  in 
the  case  of  imported  crude  oil,  was  the 
importer  of  record. 

Finally,  we  proposed,  as  requested  by 
many  commenters  following  the 
adoption  of  Subpart  L  to  extend  from 
one  to  three  months  the  compliance 
period  for  purposes  of  determining 
whether  a  reseller’s  average  markup  has 
exceeded  its  permissible  average 
markup.  In  view  of  this  proposal  to 
extend  the  compliance  period,  we  also 
proposed  to  eliminate  the  self-correcting 
refund  provisions  of  $  212.185  and  the 
per  se  rule  set  forth  in  §  212.185(b) 


74434  Federal  Register  /  Vol.  45,  No.  218  /  Friday,  November  7.  1980  /  Rules  and  Regulations 


which  provides  that,  notwithstanding 
the  self-correcting  refund  provisions,  a 
reseller  will  be  deemed  to  be  in 
violation  of  the  price  regulations  if  its 
prices  result  in  average  markups  in 
excess  of  that  reseller's  permissible 
average  markup  during  three 
consecutive  months. 

3.  Applicability  of  Subpart  L  to  Crude  Oil 

Exchanges 

We  proposed  a  definition  of  the  term 
"exchange”  to  emphasize  that  a 
transaction  between  a  reseller  and  any 
other  firm  will  be  deemed  to  be  an 
exchange  only  if  the  circumstances  and 
terms  of  the  arrangement  indicate  an 
intent,  to  the  extent  commercially 
practicable,  on  the  part  of  each  firm  to 
transfer  to  each  other  volumes  of  crude 
oil  of  equal  value.  The  proposed 
definition  would  have  provided  that  any 
compensating  payment  should  not 
exceed  the  quality,  location,  or  time 
differences  between  the  value  of  the 
volumes  exchanged.  It  would  also 
provide  that  exchange  transactions 
include  matching  purchase  and  sale 
agreements  (also  known  as  buy/sell 
agreements).  We  proposed  to  define  a 
matching  purchase  and  sale  as  a 
transaction  in  which  two  firms  sell 
crude  oil  to  each  other,  pursuant  to  an 
agreement  that  the  sale  by  one  firm  is 
incident  to  the  sale  by  the  other,  and  in 
which  the  volumes  transferred  and  the 
cash  paid  and  received  by  each  firm  are 
dependent  on  the  value  of  the  volumes 
received. 

4.  Certification  of  Imported  Crude  Oil  by 

Resellers 

Section  212.131(b)(1)  of  the  price 
regulations  currently  requires  each 
reseller  of  crude  oil  to  certify  in  writing 
to  any  purchaser  the  respective  volumes 
and  prices  of  each  category  of  domestic 
crude  oil  sold.  In  order  to  aid  our 
enforcement  efforts  and  administration 
of  the  entitlements  program,  we 
proposed  to  amend  §  212.131  to  extend 
such  certification  requirements  to 
volumes  of  imported  crude  oil. 

5.  Definition  of  Reseller 

We  proposed  a  definition  of  the  term 
“reseller”  to  emphasize  that  a  reseller  is 
permitted  a  markup  under  Subpart  L 
with  respect  to  any  volume  of  crude  oil 
only  if  no  other  firm  or  entity  with  which 
the  reseller  shares  significant  affiliations 
has  realized  a  profit  associated  with 
that  volume  of  crude  oil.  Accordingly, 
the  proposed  definition  would  provide 
that  a  “reseller”  means  a  firm  that 
carries  on  the  trade  or  business  of 
purchasing  crude  oil  for  resale  in 
substantially  unchanged  form  and  that  a 
“reseller"  includes  generally  the  parent 
of  the  reseller  and  the  consolidated  and 
unconsolidated  entities  directly  or 


indirectly  controlled  by  either  the 
reseller  or  its  parent. 

6.  Affiliated  Common  Carriers 
Common  carrier  tariffs  normally 

include  a  return  on  capital  investment. 
Therefore,  use  by  a  reseller  of  the  tariff 
paid  to  an  affiliated  common  carrier  in 
computing  the  reseller's  transportation 
and  gathering  cost  can  be  expected  to 
add  a  margin  which  represents  this 
return  on  capital  investment  to  the 
prices  of  crude  oil  resales.  In 
interpretation  1978-25,  the  DOE's  Office 
of  General  Counsel  concluded  that  a 
firm  may  utilize  the  tariff  paid  an 
affiliate  for  purposes  of  computing 
transportation  and  gathering  costs  under 
Subpart  L.  We  tentatively  determined, 
however,  that  it  could  create  inequitable 
disparities  to  permit  resellers  that 
establish  affiliated  common  carriers  to 
obtain  an  additional  return  on 
investment.  Therefore,  we  proposed  an 
amendment  to  provide  that,  in  the  event 
we  did  not  adopt  an  amendment  that 
would  permit  all  resellers  to  use  a 
comparable  common  carrier  tariff,  any 
reseller  may  include  in  its  recoverable 
transportation  and  gathering  costs  only 
those  expenses  actually  incurred  by  an 
affiliated  common  carrier. 

7.  Resellers  First  Selling  Crude  Oil  After  May 

1973  but  Prior  to  December  1977  that  had 

No  Sales  in  November  1977 
A  reseller  that  entered  the  crude  oil 
reselling  business  after  May  1973  but 
prior  to  December  1977  is  required  to 
determine  an  imputed  permissible 
average  markup  based  on  its  lawful 
revenues  in  November  1977.  Some 
resellers  requested  guidance  as  to  how 
they  should  apply  the  regulations  in  the 
event  they  had  no  sales  in  November 
1977.  Therefore,  we  proposed  an 
amendment  to  Subpart  L  to  require  that 
any  such  reseller  determine  its 
permissible  average  markup  in  reliance 
on  its  lawful  revenues  in  the  month  first 
preceding  November  1977  in  which  it  did 
sell  crude  oil. 

8.  Proposed  Permissible  Average  Markup  for 

Resellers  First  Reselling  Crude  Oil  on  or 

After  December  1, 1977 
The  preamble  to  Subpart  L  announced 
our  intent  to  establish  at  a  later  date  a 
permissible  average  markup  for  resellers 
first  doing  business  on  or  after 
December  1, 1977.  Based  on  available 
information,  we  proposed  in  the  October 
1979  notice  to  establish  a  permissible 
average  markup  of  fifteen  cents  per 
barrel  for  such  resellers.  This  proposal 
was  based  on  our  belief  that  such  a 
markup  would  be  consistent  with  the 
profit  margins  realized  by  most  resellers 
in  May  1973,  a  period  of  relative 
stability  and  strong  competition  in  the 
crude  oil  reselling  market.  Furthermore, 


since  pre-December  1977  resellers 
generally  have  not  been  permitted  under 
either  Subpart  F  or  Subpart  L  to  obtain 
markups  in  excess  of  actual  or  imputed 
May  1973  profit  margins,  it  was  our 
further  belief  that  post-November  1977 
resellers  that  established  their  prices 
with  reference  to  their  nearest 
comparable  resellers  in  reliance  on 
§  212.183(c)  would  not  be  prejudiced  by 
the  adoption  of  the  proposed  fifteen-cent 
per  barrel  average  markup. 

Summary  of  Comments 

Comments  on  the  October  1979 
proposed  amendments  were  solicited 
horn  all  interested  parties  through 
December  31, 1979.  In  addition,  public 
hearings  on  the  proposals  were  held  in 
Houston,  Texas  and  Washington  D.C.  on 
December  6, 1979  and  on  December  11 
and  12, 1979,  respectively.  Thirty  oral 
presentations  were  made  at  the  public 
hearings.  In  addition,  one  himdred 
thirty-nine  written  comments  were 
received.  Some  firms  filed  more  than 
one  written  submission  or  made  both 
oral  and  written  comments. 

Comments  were  submitted  by  thirty- 
five  representatives  of  crude  oil 
resellers.  The  commenters  also  included 
six  of  the  major  integrated  oil 
companies,  twelve  small  refiners,  an 
association  representing  small  refiners, 
one  large  independent  refiner,  and  one 
firm  with  plans  to  construct  a  small 
refinery.  Independent  producers  were 
represented  by  an  association 
representing  a  group  of  independent 
producers  in  California  and  Texas  and 
twenty-eight  independent  producers 
commenting  individually.  Finally, 
comments  were  submitted  by  a  non¬ 
profit  public  interest  group  and  an 
association  representing  farm 
cooperatives. 

Those  aspects  of  the  October  1979 
notice  pertaining  to  the  establishment  of 
separate  price  rules  for  transactions 
where  the  reseller  transports  and  those 
where  it  does  not  transport  the  crude  oil 
generated  intense  interest  on  the  part  of 
the  commenters,  often  to  the  exclusion 
of  any  reference  to  other  matters  dealt 
with  in  the  notice.  A  sununary  of  the 
comments  with  respect  to  those  aspects 
of  the  October  1979  proposals  that  the 
commenters  did  address  follows. 

1.  Uniform  Permissible  Markup  for  Crude  Oil 
Resellers 

Many  of  the  commenters  indicated 
that  they  shared  our  concerns  regarding 
apparently  unjustified  disparities  in 
resellers'  markups.  In  particular, 
historical  resellers  with  substantial 
investments  in  crude  oil  transportation 
facilities  and  some  refiners  stated  that 
some  of  the  more  recent  entrants  into 
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the  crude  oil  marketplace  that  provide 
minimal  or  no  services  in  moving  crude 
oil  from  producer  to  refiner  are  in  many 
instances  selling  crude  oil  at 
dramatically  higher  markups  than  other 
firms  that  provide  greater  services. 

Many  of  the  commenters  expressing 
concern  regarding  the  seemingly 
unjustified  disparities  among  resellers’ 
markups  indicated  that  adoption  of  a 
uniform  markup  for  all  resellers  would 
be  appropriate.  Other  commenters 
argued  that  any  attempt  to  impose  a 
uniform  markup  would  prove  financially 
ruinous  for  some  resellers  while  giving  a 
bonanza  to  others.  Still  other 
commenters  indicated  that,  while  they 
might  at  an  earlier  time  have  supported 
adoption  of  a  uniform  markup  for  all 
resellers,  they  felt  that  such  action 
would  no  longer  be  warranted  in  view  of 
the  fact  that  price  controls  are 
scheduled  to  expire  in  a  relatively  short 
period  of  time. 

2.  Permissible  Average  Markup  versus 

Permissible  Transaction-by-  Transaction 
Markup 

While  refiners  indicated  some  support 
for  a  price  rule  that  would  limit 
resellers’  markups  in  individual 
transactions,  resellers  argued  strongly 
for  retention  of  the  flexibility  afforded 
by  the  permissible  average  markup  rule. 
Resellers  stressed,  as  they  did  prior  to 
the  adoption  of  Subpart  L,  that  any  price 
rule  that  would  impose  a  maximum 
permissible  markup  on  individual 
transactions  would  fail  to  comport  with 
the  realities  of  the  marketplace.  Several 
resellers  emphasized  that  they  have 
historically  operated  on  margins  that 
vary  from  transaction  to  transaction, 
from  region  to  region,  and  even  from 
station  to  station,  depending  upon  the 
services  being  provided  and  market 
conditions.  These  commenters  asserted 
that  a  transaction-by-transaction 
markup  rule  would  be  impracticable 
because  costs  associated  with  particular 
volumes  of  crude  oil  cannot  always  be 
accurately  determined.  They  further 
emphasized  that  removal  of  the  pricing 
flexibility  provided  by  the  average 
markup  rule  would  result  in  disruptions 
in  the  crude  oil  distribution  system, 
since  resellers  might  find  it  necessary  to 
refrain  from  entering  into  supply 
arrangements  that  can  be  made 
proHtable  under  an  average  markup  rule 
but  that  simply  might  not  permit  an 
adequate  return  on  investment  if  subject 
to  a  maximum  permissible  transaction 
markup. 

3.  Separate  Price  Rule  for  Transactions 
where  Reseller  does  not  Transport 

Opposition  was  particularly  strong 
with  respect  to  the  proposal  that  a 
reseller  be  permitted  no  markup  or,  at 


most  a  one-cent  markup  in  any  sales 
where  the  reseller  did  not  transport  the 
crude  oil  sold.  The  strongest  objections 
on  this  issue  were  voiced  by  those 
resellers  that  do  not  perform  a 
transporting  function.  However,  while 
refiners  objected  to  those  markups  of 
non-transporters  which  they  perceived 
to  be  excessive  in  many  instances,  small 
refiners  indicated  that  the  service  of 
these  firms  is  sometimes  essential  in 
finding  sufficient  supplies  of  suitable 
crude  oil  to  keep  their  refineries  running 
efficiently.  Crude  oil  producers  also 
indicated  that  the  October  1979 
proposals  created  too  great  a  dichotomy 
between  transporting  and  non¬ 
transporting  resellers.  Small  producers, 
in  particular,  asserted  that  the  non¬ 
transporting  resellers  often  are  the  only 
prospective  buyers  of  relatively  small 
volumes  of  crude  oil.  For  example,  a 
non-transporting  reseller  may  go  about 
obtaining  title  to  small  volumes  of  crude 
oil  from  serveral  producers  in  the  same 
geographic  area  in  order  to  aggregate  a 
volume  of  crude  oil  large  enough  to 
provide  adequate  incentive  for  a 
transporting  firm  to  enter  the  area  and 
go  from  site  to  site  to  pick  up  the  crude 
oil.  Generally,  even  the  transporting 
firms  were  unable  to  give  imqualified 
endorsement  to  the  proposal,  since  these 
firms  to  varying  extents  make  sales  of 
crude  oil  that  they  do  not  transport. 

They  felt  either  that  they  should  be 
permitted  a  reasonable  profit  on  such 
sales  or  that  an  unreasonable 
administrative  burden  would  be 
involved  in  segregating  for  accounting 
purposes  sales  of  crude  oil  that  they  had 
transported  from  sales  of  crude  oil  that 
they  had  not  transported. 

4.  Treatment  of  General  and  Administrative 
Expenses 

Resellers  were  very  critical  of  our 
proposal  to  eliminate  the  separate 
itemization  and  passthrough  of  general 
and  administrative  expenses  in  order  to 
lessen  the  opportunity  for  price 
manipulation.  They  argued  that  these 
expenses  can  vary  greatly  among  and 
within  firms  and,  therefore,  that  it  would 
be  infeasible  to  limit  recovery  of  these 
expenses  to  a  fixed  amount.  Other 
commenters  expressed  some  support  for 
elimination  of  the  separate  passtlnough 
of  general  and  administrative  expenses 
as  a  means  of  preventing  resellers  from 
padding  such  expenses.  However,  even 
non-resellers  indicated  that  they  also 
believed  that  any  attempt  to  limit 
resellers  to  the  passthrough  of  a 
uniform,  fixed  amount  representing 
general  and  administrative  expenses 
could  lead  to  arbitrary  results  in  many 
instances. 


5.  Alternative  Proposal  to  Establish  Tweniy- 

Five-Cent  Per  Barrel  Permissible 

A  verage  Markup 

Although  resellers  were  strongly 
opposed  to  the  transaction-by¬ 
transaction  proposal,  many  commenters, 
including  resellers,  recognized  the  need 
to  prevent  arbitrary  discrepancies  in 
resellers’  markups.  They  indicated  a 
strong  preference  for  the  alternative 
proposal  to  establish  a  permissible 
average  markup  of  twenty-five  cents  per 
barrel  in  all  sales  where  the  reseller 
transported  the  crude  oil  involved. 
However,  this  support  was  qualified  in 
two  respects.  First  resellers  generally 
indicated  that  they  would  support  the 
establishment  of  a  twenty-five-cent  per 
barrel  permissible  average  markup  only 
so  long  as  the  regulations  continued  to 
permit  the  separate  itemization  and 
passthrough  of  currently  allowed 
general  and  administrative  expenses. 
Second,  resellers,  including  transporting 
resellers,  indicated  that  the  proposed 
twenty-five-cent  per  barrel  permissible 
average  markup  should  also  apply  to 
those  legitimate  transactions  where  the 
reseller  does  not  transport  the  crude  oil 
involved. 

6.  Passthrough  of  Transportation  Expenses 

Paid  to  Common  Carrier  Affiliates 

We  proposed,  in  the  event  we  did  not 
adopt  an  amendment  that  would  permit 
all  resellers  to  use  a  common  carrier 
tariff  in  computing  their  transportation 
and  gathering  allowance,  to  amend 
Subpart  L  to  provide  that  a  reseller  may 
include  in  its  recoverable  transportation 
and  gathering  costs  ony  those  expenses 
actually  incurred  by  a  common  carrier 
affiliate  in  transporting  crude  oil, 
regardless  of  the  applicable  tariff. 

Resellers  that  own  common  carrier 
pipelines  and  truck  lines  objected 
vehemently  to  the  proposal.  They 
emphasized  that  implementation  of  the 
proposal  would  effectively  require  that 
they  abandon  their  common  carrier 
affiliates.  No  commenter  expressed 
support  for  the  proposal. 

7.  Certification  of  Imported  Crude  Oil 

The  only  commenter  that  specifically 

addressed  our  proposal  to  require  that 
resellers  certify  imported  crude  oil  as 
such  supported  it. 

8.  Applicability  of  Subpart  L  to  Crude  Oil 

Exchanges 

Some  commenters  expressed 
appreciation  of  our  proposal  to  define 
the  terms  “exchange”  and  “matching 
purchase  and  sale”  in  order  to  deter 
layering  and  to  prevent  resellers  from 
using  certain  types  of  transactions  in 
computing  their  average  markups  so  as 
to  make  it  appear  that  they  have  not 
exceeded  their  permissible  average 
markups.  However,  only  one  commenter 
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indicated  that  it  would  support  adoption 
of  the  proposed  definitions.  Other 
commenters  recommended  that  the 
definitions  not  be  adopted  either 
because  they  felt  they  were  unclear  or 
would  prevent  resellers  from  profiting  in 
certain  types  of  transactions  that 
historically  have  been  profitable. 

9.  Resellers  that  First  Sold  Crude  OH  After 

May  1973  but  priar  to  December  1977  but  ■ 

had  no  Sales  in  November  1977 

Only  a  few  resellers  addressed  our 
proposal  that  resellers  that  began  crude 
oil  reselling  operations  during  the  period 
June  1973  through  November  1977  but 
had  no  sales  in  November  1977  should 
determine  their  permissible  average 
markups  with  reference  to  the  Hrst 
month  preceding  November  1977  during 
which  they  did  sell  crude  oil.  In  general, 
these  firms  merely  indicated  the  need 
for  guidance  in  establishing  their 
permissible  average  markups.  However, 
two  Hrms  indicated  that  they  did  not 
favor  the  proposal  because  they  had 
been  operating  on  the  assumption  that 
since  they  did  not  sell  crude  oil  in 
November  1977  they  should  look  to 
those  provisions  applying  to  post- 
November  1977  resellers.  Therefore, 
these  firms  were  more  concerned  with 
the  fifteen-cent  per  barrel  permissible 
average  markup  proposed  for 
application  to  sales  by  post-November 
1977  resellers  since  January  1, 1978. 

10.  Proposed  Three-Month  Compliance 

Period 

We  proposed  that,  in  the  event  we 
decided  that  the  average  markup  rule 
should  be  retained,  the  period  for 
determining  compliance  with  the  price 
regulations  be  extended  from  one  to 
three  months.  While  few  commenters 
addressed  this  proposal,  reaction  to  the 
proposal  was  favorable. 

C.  February  Notice  Regarding 
Peparation  of  Regulatory  Analysis 

After  considering  the  comments 
received  in  response  to  the  October  1979 
proposals,  we  decided  that  the 
preparation  of  a  regulatory  analysis 
would  be  helpful  in  our  consideration  of 
the  proposed  amendments.  In  particular, 
we  believed  that  further  consideration 
would  be  appropriate,  in  view  of  the 
comments,  to  determine  whether  it 
would  be  feasible  to  adopt  a 
transaction-by-transaction  price  rule 
and  eliminate  the  separate  itemization 
and  passthrough  of  general  and 
administrative  expenses.  Accordingly, 
we  issued  a  notice  announcing  our 
intent  to  defer  final  rulemaking  action 
until  an  analysis  could  be  completed  (44 
FR  8025,  February  6. 1980). 

We  have  conducted  an  economic 
analysis  of  today's  amendments  based 


on  data  submitted  by  resellers  on  Form 
ERA-69.  The  findings  of  this  analysis 
are  set  forth  in  section  III  of  this  notice. 
However,  we  have  determined  that 
preparation  of  a  regulatory  analysis  of 
all  aspects  of  the  October  1979 
proposals  is  not  necessary  in  view  of 
our  decision  that  extensive  revisions  to 
Subpart  L  should  not  be  made  at  this 
time.  Furthermore,  having  conducted  an 
economic  analysis  of  the  amendments 
that  are  being  adopted,  we  believe  that 
further  delay  in  implementing  those 
amendments  would  be  inappropriate  in 
view  of  possible  inequities  occurring  as 
the  result  of  the  current  disparities  in 
resellers’  markups.  , 

D.  July  1980  Interim  Final  Rule 

While  §  212.183(c)  of  Subpart  L  had 
afforded  post-November  1977  resellers 
the  means  to  assure  compliance  with  the 
regulations,  the  permissible  average 
markup  for  these  resellers  had  not  been 
established.  We  recognized  both  the 
possible  administrative  inconvenience 
to  these  recent  entrants  and  the 
restrictions  on  our  own  enforcement 
efforts  resulting  from  the  lack  of  a  fixed  , 
permissible  average  markup  for  these 
firms.  Therefore,  we  determined  that, 
while  other  aspects  of  the  October  1979 
proposals  might  require  longer 
consideration,  we  should  establish  at 
the  earliest  possible  time  the 
permissible  average  markup  for 
application  to  crude  oil  sales  by  post- 
November  1977  resellers  since  the 
adoption  of  Subpart  L 

As  stated  in  the  October  1979  notice 
of  proposed  rulemaking,  it  was  our 
intent  that  any  permissible  average 
markup  adopted  for  application  to  sales 
by  post-November  1977  resellers  on  or 
after  January  1, 1978  should  be 
consistent  with  the  average  markups 
realized  by  crude  oil  resellers  in  May 
1973.  Accordingly,  we  reviewed  our 
proposed  permissible  average  markup  of 
fifteen  cents  per  barrel  for  post- 
November  1977  resellers  in  view  of  the 
information  submitted  on  Form  ERA-^9 
by  firms  doing  business  in  May  1973. 

We  concluded  that  it  would  be 
appropriate  to  limit  our  analysis  to  data 
concerning  those  firms  in  business  in 
May  1973,  since  under  both  Subpart  F 
and  Subpart  L  crude  oil  resellers  have 
been  required  in  order  to  assure 
compliance  to  set  their  prices  in 
accordance  with  regulations  designed  so 
that  their  markups  would  be  consistent 
with  those  realized  by  firms  in  May 
1973. 

Thirty-nine  firms  reported  crude  oil 
sales  in  May  1973.  However,  five  of 
these  firms  reported  neither  gathering 
and  transportation  expenses  nor  any 
general  and  administrative  expenses. 


We  could  not  establish  whether  these 
five  firms  incurred  such  expenses  and' 
simply  did  not  report  them  or  included 
such  expenses  under  another  expense 
category.  Furthermore,  since  we  assume 
that  all  resellers  performing  a  legitimate 
function  must  incur  general  and 
administrative  expenses,  we  concluded 
that  the  data  for  these  firms  was 
incomplete  and,  therefore,  that  we  could 
not  reasonably  ascertain  the  average 
markups  of  these  firms.  Accordingly,  we 
omitted  their  data  from  the  statistical 
analysis.  One  firm  reported  an  average 
markup  in  May  1973  of  $3.95  per  barrel. 
Data  concerning  this  firm  was  also 
excluded  since  we  determined,  in  view 
of  the  findings  discussed  below,  that  its 
reported  average  markup  was  not 
representative  of  resellers'  average 
markups  in  May  1973. 

Our  analysis  of  the  data  submitted  by 
the  thirty-three  remaining  firms 
indicated  that  the  median  average 
markup  of  those  firms  in  May  1973  was 
twelve  to  thirteen  cents  per  barrel. 
Twenty-four  of  those  firms  (i.e.,  seventy- 
three  percent  of  those  resellers 
providing  reliable  data)  reported 
avei^ge  markups  in  May  1973  that  were 
less  than  twenty  cents  per  barrel.  We 
also  reviewed  the  data  for  those  firms 
on  a  volume  weighted  basis.  This 
analysis  indicated  that  half  of  all  barrels 
of  crude  oil  resold  by  those  resellers  in 
May  1973  were  sold  by  those  resellers 
reporting  average  markups  of  less  than 
twelve  to  thirteen  cents  per  barrel. 
Eighty-five  percent  of  all  barrels  of 
crude  oil  resold  in  May  1973  were  sold 
by  those  resellers  reporting  average 
markups  of  less  than  sixteen  cents  per 
barrel.  Finally,  ninety-nine  percent  of  all 
barrels  of  crude  oil  resold  in  May  1973 
were  sold  by  resellers  reporting  average 
markups  of  less  than  twenty  cents  per 
barrel. 

Based  on  this  analysis,  we  concluded 
that  a  permissible  average  markup  of 
twenty  cents  per  barrel  for  post- 
November  1977  resellers  would  be 
reasonable  since  it  would  be  both  fair 
and  consistent  with  historical  average 
markups  and,  thus,  the  average  markups 
of  other  resellers  that  had  correctly 
determined  and  utilized  their 
permissible  average  markups  under 
Subpart  L.  This  conclusion  was  reached 
after  review  of  the  relevant  comments 
received  in  response  to  the  October  1979 
proposed  rulemaking.  On  July  29, 1980, 
we  issued  an  interim  final  rule 
establishing  a  permissible  average 
markup  of  twenty  cents  per  barrel  for 
application  to  crude  oil  sales  by  post- 
November  1977  resellers  since  January 
1, 1978  and  prospectively  (45  FR  52112, 
August  5, 1980). 
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II.  Amendments  Adopted 

In  view  of  the  comments  received  in 
response  to  the  October  1979  notice  of 
proposed  rulemaking,  as  well  as  our 
own  recognition  of  the  relatively  short 
time  remaining  to  regulate  crude  oil 
prices,  we  haVe  determined  that 
extensive  revisions  substantially 
altering  the  regulatory  structure  of 
Subpart  L  should  not  be  made  at  this 
time.  In  addition,  we  recognize  that  with 
respect  to  some  of  the  October  1979 
proposals  there  were  few  or  no 
comments  because  most  of  the 
commenters,  especially  those  appearing 
at  the  public  hearings,  felt  it  necessary 
to  limit  their  attention  to  those  issues  pf 
the  most  critical  interest  to  them.  In 
view  of  these  considerations,  we  are 
adopting  only  those  amendments 
discussed  below,  even  though  we 
continue  to  believe  that  certain 
additional  aspects  of  the  October  1979 
proposals  have  substantial  merit. 

A.  Establishment  of  Uniform 
Permissible  Average  Markup  of  Twenty 
Cents  Per  Barrel 

It  is  our  conclusion  that  further 
rulemaking  action  is  necessary  to 
prevent  the  continuance  of  apparently 
unjustified  disparities  in  the  markups 
being  realized  by  crude  oil  resellers. 

This  conclusion  has  been  reinforced  by 
the  Hndings  of  our  analysis  of  the  data 
submitted  by  resellers  on  Form  ERA-69 
which,  while  unaudited  by  the  ERA, 
indicate  (as  discussed  below  in  section 
III  of  this  notice)  that  in  general 
resellers’  markups  have  been  widely 
disparate.  While  Subpart  L  has  required 
firms  entering  the  crude  oil  reselling 
business  at  different  times  to  ascertain 
their  permissible  average  markups  in 
different  manners,  it  is  our  belief  that  in 
many  instances  those  firms  with 
relatively  high  markups  will  be  unable 
to  justify  those  markups.  We  believe  this 
conclusion  follows  since  under  both 
Subpart  F  and  Subpart  L  all  crude  oil 
'  resellers  have  been  required  as  a  matter 
of  assuring  compliance  to  set  their 
prices  in  accordance  with  regulatory 
provisions  designed  so  that  their 
markups  would  be  consistent  with  those 
realized  by  firms  in  May  1973. 

Regardless  of  whether  any  particular 
reseller  can  justify  its  markups  under 
Subpart  L,  it  is  our  intent  to  insure  that, 
during  the  remaining  time  in  which  price 
controls  are  in  effect,  Subpart  L  provide 
for,  to  the  maximum  extent  practicable, 
equity  among  resellers,  while  retaining 
an  adequate  basis  for  effective 
enforcement  action.  It  is  our  conclusion 
that  these  objectives  can  be  best 
balanced  and  most  readily  achieved  by 
adopting  a  modified  version  of  our 


October  1979  alternative  proposal  to 
establish  a  uniform  permissible  average 
markup  for  resellers,  regardless  of  when 
a  particular  reseller  began  reselling 
crude  oil.  As  indicated  above  in  the 
discussion  of  comments  received  in 
response  to  the  October  1979  proposals, 
there  was  substantial  support  expressed 
by  the  commenters  for  our  alternative 
proposal  to  establish  a  uniform 
permissible  average  markup  of  twenty- 
five  cents  per  barrel,  provided  that  the 
same  price  rule  apply  to  all  legitimate 
transactions,  not  just  those  where  the 
reseller  transports  the  crude  oil 
involved,  and  further  provided  that  the 
regulations  continue  to  permit  the 
separate  itemization  and  passthrough  of 
general  and  administrative  expenses. 

As  discussed  above,  our  recently 
adopted  interim  final  rule  establishing  a 
permissible  average  markup  of  twenty  . 
cents  per  barrel  for  post-November  1977 
resellers  was  based  on  our  decision  that 
such  a  markup  would  be  reasonable 
since  it  would  be  both  fair  and 
consistent  with  historical  average 
markups.  Since  issuing  that  July  1980 
interim  final  rule,  resellers  which  were 
in  business  before  December  1977  have 
recommended  that  a  twenty-cent 
permissible  average  markup  be 
established  for  all  resellers. 

Furthermore,  we  believe  the  comments 
received  in  response  to  the  October  1979 
proposal  indicate  support  for  our 
conclusion  that  a  permissible  average 
markup  of  twenty  cents  per  barrel  with 
continued  provisions  in  the  regulations 
for  the  separate  itemization  and 
passthrough  of  general  and 
administrative  expenses  would  be 
consistent  with  our  October  1979 
proposal  to  establish  a  twenty-five-cent 
per  barrel  permissible  average  markup 
but  eliminate  the  separate  passthrough 
of  general  and  administrative  expenses. 
In  view  of  all  these  considerations,  we 
have  concluded  that  it  would  be 
reasonable  to  adopt  a  final  rule 
amending  Subpart  L,  effective  December 
1, 1980,  to  provide  that  the  permissible 
average  markup  for  all  crude  oil 
resellers  be  twenty  cents  per  barrel. 

B.  Amendment  and  Discussion 
Pertaining  to  Transactions  Where 
Resellers  Are  Restricted  to  Recoupment 
of  Acquisition  Cost 

In  view  of  the  scheduled  expiration  of 
crude  oil  price  controls,  we  have 
determined,  as  discussed  above,  that 
extensive  revisions  to  Subpart  L  at  this 
time  to  insure  that  in  all  instances  a 
reseller's  permissible  markup  be 
commensiurate  with  the  particular 
services  performed  in  a  particular 
transaction  would  not  be  warranted. 
Therefore,  we  are  not  adopting  today 


those  aspects  of  the  October  1979 
proposal  that  would  establish  separate 
price  rules  for  application  to 
transactions  where  the  reseller 
transports  the  crude  oil  involved  and 
transactions  where  the  reseller  does  not 
transport  the  crude  oil  involved.  Neither 
are  we  adopting  formulae  or  other 
means  to  insure  that  each  transporting 
firm's  permissible  average  markup 
accurately  reflect  its  investment  in 
transportation  facilities. 

We  believe  the  comments  support  our 
decision  that  it  would  be  infeasible  to 
make  extensive  revisions  to  the 
regulations,  given  the  short  time  crude 
oil  price  controls  are  scheduled  to 
remain  in  effect.  However,  many 
commenters,  including  those  who  felt 
that  non-transporting  firms  in  many 
instances  offer  a  valuable  service, 
nevertheless  shared  our  opinion  that  the 
non-transporting  firms — and,  in  some 
instances,  those  resellers  that  generally 
transport — are  engaging  in  many 
transactions  that  serve  no  function  in 
moving  crude  oil  supplies  to  the  refinery 
and,  therefore,  could  only  be  for  the 
purpose  of  obtaining  the  markup  that 
could  be  had  simply  by  inserting  an 
additional,  unnecessary  transaction  that 
has  no  effect  on  the  ultimate  destination 
of  the  crude  oil  involved.  Many 
commenters  also  indicated  agreement 
with  our  observations  that  these 
unnecessary  transactions,  through  the 
process  of  accumulated  markups,  may 
indicate  collusion  on  the  part  of  firms  or 
afford  greater  opportunity  for  firms  to 
miscertify  price-controlled  oil. 

It  is  our  continued  opinion  that  in 
most  instances  an  intermediate  reseller 
(i.e.,  a  reseller  other  than  one  that  is  a 
first  purchaser  or  importer  of  record  or 
sells  directly  to  a  refiner)  does  not 
perform  a  service  or  other  function 
traditionally  and  historically  associated 
with  the  resale  of  crude  oil  that  justifies 
a  markup  (and  therefore  is  layering)  in 
those  transactions  where  such  a  reseller 
takes  title  to  crude  oil  fi'om  one  firm  and 
passes  title  to  that  crude  oil  to  another 
firm  and,  between  the  time  of  purchase 
and  resale  of  the  crude  oil  by  the 
reseller,  the  crude  oil  remains  in  the 
same  place  or  the  reseller  does  not  even 
take  physical  possession  of  the  crude 
oil.  We  are  particularly  concerned  with 
the  high  incidence  of  in-line  pipeline 
transactions  that  appear  to  have  no 
effect  on  the  ultimate  destination  of  the 
crude  oil  involved.  In  these  transactions, 
the  resellers  do  not  appear  to  provide 
any  service  or  function  traditionally  and 
historically  associated  with  the  resale  of 
crude  oil.  In  fact,  our  observations 
indicate  that  in  many  instances  firms 
are  not  only  purchasing  and  selling  but 
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often  repurchasing  and  reselling 
identical  volumes  of  crude  oil. 

These  firms  do  not  own,  operate  or 
control  the  pipeline  systems  through 
which  the  crude  oil  is  transported. 
Neither  do  they  arrange  or  provide 
gathering  services,  accounting  or 
reporting  services  for  producers,  or 
transportation,  storage  and  handling 
services;  nor  do  they  find  any  new 
buyers  to  take  crude  oil  off  the  pipelines 
or  find  any  new  end-users,  i.e.,  refiners, 
for  the  crude  oil.  Furthermore,  these 
firms  do  not  at  any  time  acquire,  hold,  or 
exercise  physical  control,  possession,  or 
custody  of  ^e  crude  oil  involved,  but 
merely  take  title  to  the  crude  oil  for  brief 
periods  and  shortly  pass  that  title  to  ' 
another  firm  at  a  higher  selling  price.  In 
such  in-line  transfers,  the  firms  involved 
do  not  serve  as  shippers  of  the  crude  oil 
in  the  pipeline  involved.  They  do  not 
pay  transportation  or  other  charges  for 
shipment  of  the  crude  oil,  deliver  the 
crude  oil  to  the  pipeline  for  shipment, 
provide  the  necessary  facilities  for 
receiving  the  crude  oil  when  it  leaves 
the  pipeline,  or  bear  the  risk  of  loss  of 
the  crude  oil  while  it  is  in  the  pipeline. 
Neither  do  these  firms  serve  as  the  final 
consignees  of  the  crude  oil  or  obtain  title 
to  the  crude  oil  when  it  leaves  the 
pipeline  or  assume  the  responsibility  for 
removing  it  from  the  pipeline. 

The  regulations  clearly  prohibit 
resellers  from  taking  markups  in 
transactions  such  as  the  above 
described  pipeline  transactions.  In 
recent  months,  we  have  issued  to  a 
number  of  firms  Notices  of  Probable 
V'iolation  based  on  audits  indicating 
that  these  firms  have  realized  illegal 
revenues  as  the  result  of  such 
transactions.  Our  continued 
observations  of  such  practices  as  those 
described  above  have  led  us  to  the 
conclusion  that  it  would  be  appropriate 
to  further  emphasize  our  position  in  this 
regard.  Therefore,  we  are  revising  the 
general  price  rule  of  Subpart  L  to  include 
provisions  explicity  prohibiting  resellers 
from  charging  prices  in  excess  of  their 
crude  oil  acquisition  costs  in 
transactions  where  circumstances 
clearly  indicate  that  layering  has 
occurred.  Accordingly,  we  are  adopting 
an  amendment,  similar  to  that  set  forth 
in  our  October  1979  notice,  that  would 
amend  the  price  rule  set  forth  in  section 
212.183  to  provide  that,  if  between  the 
time  of  purchase  and  the  time  of  resale 
of  crude  oil  by  a  reseller  (i)  the  crude  oil 
remained  in  the  same  physical  location 
or  (ii)  such  reseller  did  not  take  physical 
possession  of  the  crude  oil,  the  reseller 
may  not  charge  a  price  for  that  crude  oil 
which  exceeds  the  acquisition  cost  of 
that  crude  oil,  unless,  in  either  situation 


(i)  or  (ii),  the  reseller  (A)  was  the 
importer  of  record,  or  (B)  purchased  the 
crude  oil  from  the  producer  of  that  crude 
oil,  or  (C)  sells  the  crude  oil  to  a  refiner 
which  certifies  in  writing  to  the  reseller 
that  the  crude  oil  is  being  purchased  for 
refining  purposes,  or  (D)  receives ' 
certification  from  the  refiner  which 
refines  the  crude  oil  that  such  refiner 
would  not  have  received  the  crude  oil 
but  for  a  service  performed  by  the 
reseller. 

This  amendment  is  intended  as  an 
explicit  statement  of  our  position  that  a 
firm  that,  for  example,  purchases  crude 
oil  (from  a  Hrm  other  than  the  producer 
of  the  crude  oil)  that  is  already  in  a 
pipeline  or  in  storage  is  in  most 
instances  layering  where  the  Hrm  then 
sells  that  crude  oil  to  another  firm  (other 
than  a  refiner  that  is  purchasing  for 
refining  purposes)  while  it  is  still  in  the 
same  pipeline  or  at  the  same  storage 
location.  We  believe  this  conclusion  is 
justified  since,  from  the  examples,  it 
appears  that  the  firm  has  performed  no 
service  (su'd  that  the  transaction, 
therefore,  would  not  appear  likely  to 
have  any  effect  on  the  ultimate 
destination  of  the  crude  oil  involved), 
since  the  crude  oil  has  remained  in  the 
same  physical  location  (e.g.,  in  the  same 
pipeline  or  at  the  same  storage  location) 
and  the  firm  has  not  taken  physical 
possession  of  the  crude  oil  involved 
(e.g.,  the  firm  does  not  own  or  control 
the  pipeline  or  storage  facility,  serve  as 
the  shipper  of  the  crude  oil  or  ultimately 
receive  the  crude  oil  into  transportation 
or  storage  facilities  owned  or  controlled 
by  the  firm). 

We  believe  this  amendment  permits 
adequate  opportunity  for  a  firm  to 
demonstrate  that  it  is  entitled  to  a 
markup  on  any  intermediate  transaction, 
since  it  provides  that  the  firm  will  be 
permitted  to  realize  a  profit  if  it  obtains 
a  certiHcation  from  the  refiner  that 
eventually  refines  the  crude  oil  involved 
stating  that  it  would  not  have  received 
the  crude  oil  but  for  the  reseller’s 
service.  However,  in  this  regard,  we 
wish  to  emphasize  oiu'  position,  as 
indicated  in  the  above  discussion 
concerning  in-line  pipeline  transfers, 
that  the  mere  fact  that  a  firm  happened 
at  some  time  to  hold  title  to  crude  oil 
does  not  in  and  of  itself  demonstrate 
that  the  firm  has  had  any  effect  on  the 
ultimate  destination  of  that  crude  oil. 
Accordingly,  a  reftner  should  not 
provide  certification  to  a  reseller  that  it 
would  not  have  received  a  particular 
volume  of  crude  oil  but  for  that  reseller's 
service  unless  it  can  document  the 
service  performed  by  the  reseller  and 
not  merely  that  the  reseller  previously 
held  title  to  the  crude  oil. 


We  cannot  here  give  examples  of  all 
situations  in  which  it  could  be 
demonstrated  that  a  reseller  has 
performed  a  service  but  for  which  a 
particular  reHner  would  not  have 
received  a  particular  volume  of  crude 
oil.  However,  for  example,  we  believe  a 
reselling  firm  would  be  entitled  to  a 
markup  if  a  refiner  can  document  that  it, 
rather  than  another  refiner,  has 
received — as  a  consequence  of  the 
reselling  firm's  transaction — crude  oil 
that  theretofore  had  consistently  been 
sold  to  the  other  refiner.'Or,  most  likely 
in  the  case  of  crude  oil  that  remains  in 
the  same  storage  location  between  the 
times  of  purchase  and  resale  by  a 
reselling  firm,  a  refiner  could  certify  that 
it  would  not  have  received  a  particular 
volume  of  crude  oil  but  for  the  reselling 
firm’s  service  if  it  can  document  that  it 
would  not  have  received  the  crude  oil 
but  for,  as  an  example,  the  reselling 
firm's  agreement  to  assume  the  risk  of 
loss  while  the  crude  oil  remained  in 
storage. 

Unlike  our  October  1979  proposal, 
under  today’s  amendment  any  reseller 
that  in  a  particular  transaction  meets  the 
requirements  of  any  of  the  designated 
exceptions,  even  if  he  does  not  take 
possession  of  the  crude  oil  or  the  crude 
oil  remains  in  the  same  location,  will  be 
permitted  to  charge  any  price  in  that 
transaction  subject  to  the  provisions  of 
the  general  price  rule  that  its  average 
markup  in  the  month  that  transaction 
occurs  does  not  exceed  the  twenty-cent 
permissible  average  markup.  This 
decision  reflects  not  only  our 
recognition  that  in  such  instances  a  non¬ 
transporting  reseller  may  perform  a 
service  of  value  but  also  our 
determination,  as  discussed  above,  that 
it  is  not  practicable  at  this  time  to  revise 
Subpart  L  to  insure  that  the  permissible 
average  markup  of  a  reseller — be  it  a 
transporter  or  non-transporter — in  all 
instances  reflect  the  degree  of  service 
performed  by  that  reseller  in  a  particular 
transaction.  Moreover,  it  reflects  the 
comments  of  many  refiners  that  crude 
oil  resellers  may  provide  valuable 
services  even  in  the  transactions  where 
they  do  not  transport  or  otherwise  take 
physical  possession  of  the  crude  oil 
involved. 

Notwithstanding  the  above,  we  wish 
to  emphasize  that — regardless  of  the 
nature  of  a  particular  reseller,  the  point 
at  which  that  reseller’s  transaction 
occurs,  or  the  fact  that  the  reseller  may 
perform  certain  of  the  traditional 
reselling  functions  discussed  above — 
every  reseller  remains  subject  in  every 
transaction  to  the  layering  clause  of 
§  212.186.  Accordingly,  today’s  final  rule 
should  not  be  construed  to  indicate  any 
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lessening  of  our  intention  to  enforce 
vigorously  the  prohibitions  against  sham 
or  unnecessary  transactions  that  subvert 
the  intent  of  the  price  regulations  or  any 
other  activities  in  which  a  reseller  has 
heretofore  been  engaged  or  may 
prospectively  be  engaged  in  violation  of 
the  layering  clause,  or  the  general 
prohibitions  of  10  CFR  205.202,  or  the 
normal  business  practices  rule  of 
§  210.62(c),  or  the  new  item  rule  of 
§  212.111,  or  the  certification 
requirements  of  §§  212.131  and 
212.185(c],  or  of  any  other  aspect  of  the 
price  regulations  governing  that  reseller. 

C.  Clarifying  Amendment  Regarding 
Calculation  of  Average  Markup 

The  reseller  price  rule  in  §  212.183(a] 
provides,  in  general,  that  a  reseller  may 
charge  any  price  in  a  sale  of  crude  oil, 
provided  that  the  reseller's  average 
markup  for  any  month  shall  not  exceed 
the  reseller’s  permissible  average 
markup.  When  calculating  its  average 
markup  for  a  particular  month,  a  reseller 
may  not  include  data  concerning  any 
transaction  that  constitutes  layering  or 
in  which  the  crude  oil  was  improperly 
certiHed  and  with  respect  to  which  the 
regulations  would,  respectively,  prohibit 
the  reseller  from  charging  a  price  for 
crude  oil  that  exceeds  the  actual  price 
paid  by  the  reseller  for  that  crude  oil, 
after  taking  into  account  any 
differentials  involved  in  an  exchange  or 
matching  purchase  and  sale  (see 
§  212.186,  “Layering”)  or  require  a 
refund  of  any  portion  of  the  reseller’s 
selling  price  for  crude  oil  that  exceeded 
its  weighted  average  acquisition  cost  for 
crude  oil  of  that  regulatory  category  in 
the  month  the  crude  oil  was  sold  (see 
section  212.185,  “Improper 
certifications”).  If  resellers  were 
permitted  to  utilize  data  for  layered 
sales  or  sales  with  respect  to  which 
refunds  have  been  required,  they  could 
readily  make  it  appear  that  their 
average  markup  in  any  given  month  did 
not  exceed  their  permissible  average 
markup.  We  are  particularly  concerned 
regarding  sales  made  at  very  low 
markups  in  less-than-arms’-length 
circumstances.  Our  observations 
indicated  that  in  such  instances  layering 
has  frequently  occurred  as  the  result  of 
firms  treating  as  sales  with  very  low 
markups  transactions  that,  but  for  an 
intent  to  frustrate  the  price  regulations, 
would  be  treated  as  exchanges  or 
matching  purchases  and  sales.  As  an 
indication  of  our  intent  to  scrutinize 
individual  transactions  in  order  to 
determine  whether  an  intentio  impair 
the  objectives  of  the  regulations  is 
present,  we  are  today  adopting  a 
clarifying  amendment  to  the  definition 
of  “average  markup”  in  §  212.182  to 


emphasize  that  only  data  concerning 
sales  in  which  the  crude  oil  is  properly 
certified  and  which  are  not  subject  to 
the  special  pricing  restrictions  of 
S  212.186  may  be  utilized  in  calculating  a 
reseller’s  average  markup  for  any 
month. 

D.  Amendment  Regarding  Resellers 
That  First  Sold  Crude  Oil  After  May 
1973  But  Prior  to  December  1977  But 
That  Had  No  Sales  in  November  1977 

A  reseller  which  entered  the  crude  oil 
reselling  business  after  May  1973  but 
prior  to  December  1977  has  been 
required  to  determine  its  permissible 
average  markup  based  on  its  lawful 
revenues  in  November  1977.  Some 
resellers  requested  guidance  as  to  how 
they  should  apply  the  regulations  in  the 
event  they  had  no  sales  in  November 
1977.  Therefore,  we  proposed  in  the 
October  1979  notice  an  amendment  to 
Subpart  L  to  provide  that  a  reseller  first 
selling  crude  oil  after  May  1973  but  prior 
to  December  1977  but  that  made  no 
sales  in  November  1977  should 
determine  its  permissible  average 
markup  in  reliance  on  its  lawful 
revenues  in  the  month  first  preceding 
November  1977  in  which  it  did  sell  crude 
oil.  We  requested  comments  as  to 
whether  it  would  be  appropriate  to 
adopt  this  proposed  method  for 
determining  regulatory  compliance  by 
this  group  of  resellers  during  the  period 
January  1, 1978  through  the  effective 
date  of  any  final  rule  we  might  adopt  in 
this  proceeding.  ^ 

After  considering  the  relevant 
comments  (discussed  above),  we  have' 
decided  that  it  is  appropriate  to  include 
in  today’s  rule  an  amendment,  identical 
to  that  proposed  in  October  1979, 
providing  that  a  reseller  that  first  sold 
crude  oil  during  the  period  June  1973 
through  November  1977  but  that  had  no 
sales  in  November  1977  should 
determine  its  permissible  average 
markup  for  the  period  January  1978 
through  November  1980  in  reliance  on 
its  lawful  revenues  in  the  month  first 
preceding  November  1977  in  which  it  did 
sell  crude  oil.  We  believe  this  action  is 
appropriate  based  on  our  conclusion 
that  it  could  be  reasonably  anticipated 
and  that  consistency  among  resellers’ 
permissible  average  markups  can  be 
best  promoted  by  requiring  that  a 
reseller  that  did  not  sell  crude  oil  in 
November  1977  use  as  its  reference 
month  the  first  month  prior  to  November 
1977  in  which  it  did  sell  crude  oil  for 
purposes  of  determining  its  permissible 
average  markup  during  the  period 
January  1978  through  November  1980. 

In  response  to  the  comments  of  those 
firms  that  indicated  their  assumption 
that  they  have  been,  due  to  their  lack  of 


sales  in  November  1977,  subject  to  those 
provisions  applicable  to  post-November 
1977  resellers,  we  must  state  that  we  do 
not  believe  that  it  was  reasonable  for  a 
firm  to  assume  that  it  would  be 
considered  for  purposes  of  the 
regulations  to  be  a  post-November  1977 
reseller  simply  because  it  did  not  sell 
crude  oil  in  November  1977  even  though 
it  had  sales  in  prior  months.  Ii)  this 
regard,  we  believe  to  be  of  particular 
relevance  the  reasons  stated  at  the  time 
Subpart  L  was  adopted  for  our  decision 
to  postpone  the  adoption  of  a 
permissible  average  markup  for  post- 
November  1977  resellers.  We  stated  that 
“with  respect  to  firms  which  enter  the 
reselling  business  on  or  after  December 
1, 1977,  a  more  difficult  problem  is 
presented,  since  existing  firms’  prices 
upon  which  a  new  entrant  would  have 
to  rely  in  order  to  apply  the  new  item 
rule,  may  be  in  a  state  of  transition 
beginning  January  1, 1978,  since  they 
will  no  longer  be  subject  to  pricing  rules 
providing  for  a  maximum  permissible 
price  applicable  to  each  transaction.” 
(See  42  FR  64856,  December  29, 1977).  In 
view  of  this  language,  we  believe  a  pre- 
November  1977  reseller  could  not  have 
reasonably  assumed  that  it  would  be 
appropriate  to  characterize  itself  as  a 
post-November  1977  reseller  if  it  had 
been  engaged  in  crude  oil  reselling 
activities  in  any  month  prior  to 
November  1977  and,  therefore,  could 
apply  the  rule  that  by  definition  applied 
to  it. 

III.  Other  Matters 

A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
Section  404(a)  of  the  D^artment  of 
Energy  Organization  Act  (DOE  Act,  42 
U.S.C.  7101  et  seq..  Pub.  L  95-91,  as 
amended),  we  have  referred  this  final 
rule  to  the  Federal  Energy  Regulatory 
Commission  for  a  determination 
whether  it  would  significantly  affect  any 
matter  within  the  Commission’s 
jurisdiction.  By  letter  dated  October  27, 
1980,  the  Commission  communicated  to 
the  ERA  its  determination  that  this  rule 
would  not  significantly  affect  any  of  its 
functions. 

B.  Section  7  of  the  FEA  Act 

Under  section  7(a)  of  the  Federal 
Energy  Administration  Act  of  1975  (15 
U.S.C.  787  et  seq..  Pub.  L  93-275,  as 
amended),  the  requirements  of  which 
remain  in  effect  under  section  501(a)  of 
the  DOE  Act,  the  delegate  of  the 
Secretary  of  Energy  shall,  before 
promulgating  proposed  rules, 
regulations,  or  policies  affecting  the 
quality  of  the  environment,  provide  a 
period  of  not  less  than  five  working  days 
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during  which  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
may  provide  written  comments 
concerning  the  impact  of  such  rules, 
regulations,  or  policies  on  the  quality  of 
the  environment. 

A  draft  copy  of  this  notice  was  sent  to 
the  EPA  Administrator.  By  letter  dated 
October  17, 1980,  the  Administrator 
communicated  to  the  ERA  that  based 
on  preliminary  review,  he  does  not 
foresee  these  actions  having  an 
unfavorable  impact  on  the  quality  of  the 
environment  as  related  to  the  duties  and 
responsibilities  of  the  EPA. 

C.  National  Environmental  Policy  Act 

It  has  been  determined  that  these 
amendments  do  not  constitute  a  “major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment" 
within  the  meaning  of  the  National 
Environmental  Policy  Act  (NEPA,  42 
U.S.C.  et  seq..  Pub.  L.  91-190),  and 
therefore  an  environmental  assessment 
or  an  environmental  impact  statement  is 
not  required  by  NEPA  and  the 
applicable  DOE  regulations  for 
compliance  with  NEPA. 

D.  Section  553  of  the  Administrative 
Procedures  Act 

Subsection  (d)(1)  of  Section  553  of  the 
Administrative  Procedures  Act  provides 
that  the  required  publication  of  a  rule  be 
made  at  least  thirty  days  before  the 
effective  date  of  the  rule,  except  when 
the  rule  relieves  a  regulatory  constraint, 
is  a  non-substantive  amendment,  or  the 
agency  finds  good  cause  for  not 
publishing  the  rule  thirty  days  before  its 
effective  date.  We  have  decided  that 
there  is  good  cause  to  make  today's  Hnal 
rule  effective  prior  to  thirty  days 
following  publication.  This  decision  is 
based  on  our  determination  that  action 
should  be  taken  at  the  earliest  possible 
time  in  order  to  eliminate  current 
disparities  in  resellers'  markups  that  are 
resulting  in  substantial  inequities  to  a 
significant  number  of  resellers, 
particularly  those  resellers  that  are 
subject  to  permissible  average  markups 
that  are  less  than  twenty  cents  per 
barrel  but,  because  they  were  in 
business  prior  to  December  1977,  may 
not  utilize  the  twenty -cent  permissible 
average  markup  established  in  July  1980 
for  post-November  1977  resellers, 
effective  September  1, 1980.  In  view  of 
these  considerations,  today’s  Rnal  rule 
is  being  made  effective  December  1, 
1980,  the  beginning  of  the  first  full 
calendar  month  following  the  date  of 
issuance. 

E.  Regulatory  Analysts 

Crude  oil  resellers  are  assigned  to  one 
of  three  classes,  depending  on  the  date 


of  their  first  resale  of  crude  oil.  Class  A 
firms  sold  crude  in  May  1973.  Class  B 
firms  made  their  Brst  sales  after  May 
1973  and  before  December  1977.  All 
firms  that  started  sales  in  December 
1977  or  later  months  are  considered  to 
be  in  Class  C. 

The  permissible  average  markups 
(PAMs)  of  each  class  are  determined 
differently.  Class  A  resellers  compute 
their  PAMs  as  the  average  difference  ' 
between  sales  revenue  and  the  costs 
specified  in  10  CFR  Part  212  Subpart  L  in 
May  1973.  Class  B  resellers  were 
required  to  establish  their  first  sale 
prices  under  the  new  item  rule  (10  CFR 
212.111).  In  turn,  lawful  selling  prices  in 
November  1977  were  derived  from  these 
initial  selling  prices,  and  used  to 
establish  the  PAM  for  each  Class  B 
reseller.  On  July  29, 1980,  (45  FR  52112, 
August  5, 1980),  ERA  established  a  20 
cent  permissable  average  markup  for 
Class  C  resellers.  The  Hnal  rule  issued 
today  establishes  the  same  20  cent  PAM 
for  Class  B  and  Class  A  resellers. 

The  potential  impact  of  these  changes 
are  evaluated  using  the  sales  volumes 
and  average  markups  reported  to  DOE 
on  form  ERA-69  by  approximately  250 
firms  in  each  of  the  Hrst  six  months  in 
1980.  This  data  has  not  been  audited  by 
DOE.  Reported  average  markup  may  be 
understated  and  sales  volume 
overstated  because  of  the  inclusion  of 
sham  transactions. 

Methodology 

Class  A  and  Class  B  resellers  were 
organized  in  accordance  with  the 
average  markups  reported  to  EPA  in 
each  month.  We  found  exceptionally 
high  and  low  margins  due  to  omission  of 
various  costs  or  sales  revenue,  and 
deleted  all  firms  whose  average 
markups  were  not  between  minus  $2.00 
and  plus  $2.00.  As  discussed  later,  many 
firms  reported  negative  margins  during 
the  first  half  of  1980. 

We  then  classified  firms  into  three 
margin  categories:  those  exceeding  20 
cents,  those  showing  profits  less  than  20 
cents,  and  firms  showing  losses.  The 
volume  weighted  average  margins  for 
each  category  were  calculated.  The 
impact  of  the  rule  was  determined  as  the 
total  change  in  revenues  of  each  margin 
category  for  class  A  and  B  resellers  that 
could  have  occurred  in  1980  if  they  had 
been  limited  to  the  20  cent  PAM. 

Discussion 

The  total  volume  of  crude  sold  by 
resellers  has  increased  substantially 
since  1973.  Approximately  1,250  million 
barrels  were  reported  as  sold  by 
resellers  in  the  first  half  of  1980.  During 
this  six  month  period,  the  monthly 
volume  increased  by  50%,  due  primarily 


to  increased  sales  by  Class  C  resellers, 
although  Class  C  resellers  also 
increased  sales.  (See  Table  1.) 

Table  \j—1980  Estimated  Volume  of  Sales  by 
Class  of  Reseller 


[MMion  tMtTek] 


Class  A 

Class  8 

Class  C 

Total 

_  62 

33 

60 

43 

66 

161 

.  A3 

47 

89 

192 

Apri 

59 

48 

84 

194 

May . . 

66 

47 

96 

205 

..  60 

55 

130 

243 

126 

249 

Tom . 

.  378 

273 

593 

1,244 

The  number  of  reselling  firms  has  also 
increased  since  1973.  Approximately  50- 
55  Class  A  resellers,  85  Class  B  resellers, 
and  about  120  Class  C  firms  reported 
sales  in  1980.  There  was  no  significant 
change  in  the  number  of  firms  reporting 
in  each  category  during  the  first  six- 
months  of  1980. 

The  tier  mix  of  these  sales  by  resellers 
shows  that  approximately  60%  of  these 
sales  were  exempt  crudes,  and  that  this 
proportion  was  fairly  constant  for  each 
of  the  six  months.  The  total  volume  of 
exempt  crude  sales  increased 
substantially  during  these  six  months. 
Upper  tier  sales  also  increased 
somewhat,  while  lower  tier  volume  was 
unchanged.  (See  Table  2) 

Table  2.— 1980  Estimated  Volume  of  Sales  by 
Resellers  of  Each  Crude  OH  Category 


[million  barrels] 


Lower 

tier 

Upper 

tier 

Exempt 

Total 

18 

49 

94 

161 

20 

57 

115 

192 

19 

54 

121 

194 

AprM . . 

16 

57 

132 

205 

17 

71 

155 

243 

June . . 

21 

64 

164 

249 

Total . . . .  Ill  352  781  1,244 


Table  3  shows  the  number  of  firms 
reporting  in  each  margin  category,  and 
those  that  either  reported  no  sales  or 
had  reported  average  markups  outside 
of  the  acceptable  range  (from  —$2.00  to 
-I- $2.00).  Though  the  number  of  such 
firms  which  did  not  report  sales  is  quite 
constant  within  each  class,  we  did  not 
establish  if  the  same  firm  reported  no 
sales  in  all  months.  There  is  a 
significantly  higher  proportion  of  Class 
B  firms  that  exceeded  the  20  cent 
average  markup  among  the  Class  A 
firms. 
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Table  i.— Classification  of  Resellers  by  Margin 


(Number  of  firms] 


1960 

Total 

reporting 

No'sales  (Xjtside 
reported  acceptable 
range 

Margin 

Above  Between  0« 
20«  and  20« 

Below 

0« 

Class  A: 

January 

54 

2 

5 

4 

24 

19 

February . 

54 

5 

7 

22 

19 

March 

54 

1 

2 

9 

20 

22 

April... 

52 

1 

7 

8 

20 

16 

May ... 

. . 

52 

1 

4 

6 

21 

20 

June.. 

51 

1 

4 

7 

20 

19 

Class  B: 

January. . 

.  88 

11 

8 

28 

19 

22 

February . 

.  88 

11 

6 

35 

20 

16 

March . 

85 

11 

8 

31 

20 

15 

Apnl 

64 

11 

7 

25 

21 

20 

May 

63 

11 

9 

30 

19 

14 

June 

79 

10 

9 

26 

19 

15 

Under  the  final  rule, -average  markups 
will  be  limited  to  20  cents  in  each 
month.  If  this  rule  had  been  in  effect 
Under  the  final  rule,  average  markups 
will  be  limited  to  20  cents  in  each 
month.  If  this  rule  had  been  in  effect  in 
the  first  half  of  1980,  some  Class  A  and 
Class  B  resellers  would  have  had  to 
reduce  their  prices,  which  would  have 
reduced  their  total  margins  by  $40 
million  (See  Table  4).  Most  of  these 
reductions  would  have  been  required  of 
the  25  to  35  Class  B  resellers  that 
exceeded  the  20(t  average  markup. 

Table  4.— Estimated  Reduction  in  Revenues 
of  Firms  Reporting  Markups  Greater  than  20 
cents 

(In  millions  of  dollars] 


1980 

Class  A 

Class  B 

Total 

January . 

.  $0.6 

$3.1 

$3.7 

February . 

0.8 

4  2 

5.0 

March . . 

0  9 

66 

7.5 

April 

0.6 

7.7 

8.3 

May 

0.8 

7.9 

87 

June . 

06 

60 

66 

Total . 

.  4.3 

355 

39  8 

On  the  other  hand,  the  final  rule 
would  also  have  allowed  resellers  that 
realized  lower  markups  to  have 
increased  their  prices.  If  all  Class  A  and 
Class  B  resellers  with  margins  below  20 
cents  had  realized  20  cent  average 
markups  for  the  first  half  of  1980,  their 
revenues  would  have  increased  by  $92 
million.  Therefore,  when  the  $40  million 
reduction  is  balanced  against  the  $92 
million  increase,  the  maximum  impact  of 
this  rule  would  have  been  to  allow  an 
increase  of  about  $50  million  in  the  first 
six  months  of  1980,  or  $100  million  for 
the  year.  This  would  increase  the 
average  cost  of  all  crude  sold  by  all 
resellers  by  $0.04  per  barrel  or  a  $0.08 
increase  in  ail  sales  by  only  Class  A  and 
Class  B  resellers.  As  these  costs  are  . 
approximately  0.1  and  0.2  cent  a  gallon, 
respectively,  and  would  apply  only  to 
the  portion  of  the  crude  sold  by  these 
resellers,  no  significant  general  impact 
on  consumer  costs  is  likely. 


Analysis  of  Impact 

The  $100  million  per  year  maximum 
cost  increase  projection  assumes  that  all 
Class  A  and  Class  B  resellers  are  able  to 
realize  the  20  cent  average  markup. 

We  believe  that  competition  and  other 
market  forces  are  affecting  crude  oil 
prices,  and  that  only  a  portion  of  the 
markups  that  are  below  20  cents  would 
be  increased  in  the  future.  For  example, 
its  unlikely  that  resellers  would  be  able 
to  increase  margins  on  exempt  crude  oil 
sales,  which  accounted  for  about  two- 
thirds  of  sales  in  the  first  six  months  of 
1980.  If  half  of  the  crudes  sold  at 
markups  below  20  cents  were  raised  to 
20  cents,  the  increased  revenue  would 
essentially  equal  the  reductions  for  firms 
that  exceed  20  cents,  and  the  net  effect 
on  total  Class  A  and  Class  B  revenue 
will  be  essentially  zero. 

However,  individual  firms  may  be 
beneficially  or  adversely  affected.  On 
the  basis  of  the  large  number  of  firms 
that  are  realizing  markups  below  20 
cents  and  are  apparently  increasing 
their  sales  volume,  we  conclude  that  the 
20  cent  margin  is  generally  equitable, 
and  that  most  resellers  will  be  able  to 
continue  to  function  and  prosper  in  the 
market,  so  there  will  be  no  adverse 
effects  on  the  crude  oil  distribution 
system. 

(Emergency  Petroleum  Allocation  Act  of  1973. 
15  U.S.C.  751  et  seq..  Pub.  L.  93-159,  as 
amended,  Pub.  L.  93-511,  Pub.  L  94-99.  Pub. 

L  94-133,  and  Pub.  L.  94-183:  and  Pub.  L.  94- 
385;  Federal  Energy  Administration  Act  of 
1974. 15  U.S.C.  787  et  seq..  Pub.  L.  93-275,  as 
amended.  Pub.  L.  94-332,  Pub.  L.  94-385.  Pub. 
L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201  et  seq,.  Pub. 
L.  94-163.  as  amended.  Pub.  L  94-385,  Pub.  L 
95-70,  Pub.  L.  95-619,  and  Pub.  L.  96-30: 
Department  of  Energy  Organization  Act,  42 
U.S.C.  7101  et  seq..  Pub.  L.  95-91,  Pub.  L.  95- 
509,  Pub.  L.  95-619,  Pub.  L.  95-620,  and  Pub.  L. 
95-621:  E.0. 11790,  39  FR  23185;  E.0. 12009,  42 
FR  46267) 


Table  5. — Potential  Increase  m  Revenue  by  Resellers  with  Markups  Below  20  Cents 


(Minion  dollars] 


On  volumes  sold  at  0  to  20  On  volumes  sold  below  0  cent 
cents  markups  markups 


Class  A 

Class  B 

Total 

Class  A 

Class  B 

Total 

January . 

.  $4.7 

$18 

$6.5 

$2.1 

$13 

$3.4 

February . 

4.8 

2  1 

69 

7.4 

11 

85 

March . 

. . . 

40 

16 

5.6 

10.2 

1.0 

11.2 

April 

6.7 

12 

7.9 

10.0 

26 

12  6 

May 

4.1 

15 

56 

6.3 

12 

75 

June . 

.  66 

23 

69 

3.4 

39 

73 

Totals . 

30.9 

105 

41.4 

394 

11.1 

505 

In  consideration  of  the  foregoing,  the 
ERA  is  amending  10  CFR  212.182  and 
212.183  as  set  forth  below,  effective 
December  1, 1980. 

Issued  in  Washington,  D.C.,  October  31, 
1980. 

Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 

§  212.182  [Amended! 

1. 10  CFR  212.182  is  amended  by 
revising  the  definitions  of  “average 
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markup”  and  "permissible  average 
markup"  to  read  as  follows: 

*  ♦  •  *  * 

"Average  markup"  means  the  total 
revenues  in  sales  (other  than  those  to 
which  the  pricing  restrictions  of 
§  212.186  apply)  of  properly  certified 
crude  oil  in  a  particular  month  by  the 
reseller,  less  the  costs  and  expenses 
associated  with  such  sales  of  crude  oil 
in  the  month,  divided  by  the  number  of 
barrels  of  crude  oil  sold  by  the  reseller 
in  such  sales  in  the  month. 

"Permissible  average  markup"  means, 
for  the  period  January  1978  through 
November  1980,  with  respect  to  a 
reseller  that  sold  crude  oil  before  or 
during  May  1973,  the  total  lawful 
revenues  in  all  sales  of  crude  oil  by.  the 
reseller  in  May  1973  less  all  allowed 
costs  and  expenses  associated  with 
sales  of  crude  oil  in  that  month,  divided 
by  the  number  of  barrels  of  crude  oil 
sold  by  the  reseller  in  that  month.  With 
respect  to  a  reseller  that  sold  crude  oil 
before  December  1, 1977,  but  not  before 
or  during  May  1973,  “permissible 
average  markup”  means,  for  the  period 
January  1978  through  November  1980, 
the  total  lawful  revenues  from  sales  of 
crude  oil  received  by  such  reseller 
during  the  month  of  November  1977  or,  if 
the  reseller  sold  no  crude  oil  in 
November  1977,  the  month  first 
preceding  November  1977  in  which  the 
reseller  did  sell  crude  oil,  less  the  total 
costs  and  expenses  associated  with 
sales  of  crude  oil  for  that  month,  divided 
by  the  number  of  barrels  of  crude  oil 
sold  in  that  month,  plus  the  per-barrel 
increase  in  general  and  administrative 
expense  and  transportation  and 
gathering  cost  incurred  since  such 
reseller's  first  month  of  crude  oil  sales. 
With  respect  to  a  reseller  that  did  not 
sell  crude  oil  before  December  1, 1977, 
"permissible  average  markup"  means, 
effective  September  1, 1980,  20  cents  per 
barrel.  With  respect  to  a  reseller  that 
first  sold  crude  oil  before  December  1. 
1977,  "permissible  average  markup" 
means,  effective  December  1, 1980,  20 
cents  per  barrel. 

***** 

2. 10  CFR  212.183  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§212.183  Price  rule. 

(a)  General.  A  reseller  may  charge 
any  price  in  a  sale  of  crude  oil: 

Provided,  That  the  reseller’s  average 
markup  for  each  month  shall  not  exceed 
the  reseller's  permissible  average 
markup,  and  provided  that  a  reseller 
shall  not  unreasonably  discriminate  or 
grant  unreasonable  preferences  in  the 


pricing  of  crude  oil  among  its 
purchasers,  and  further  provided  that,  if 
between  the  time  of  purchase  and  the 
time  of  resale  of  crude  oil  by  a  reseller 
(i)  the  crude  oil  remained  in  the  same 
physical  location  or  (ii)  such  reseller  did 
not  take  actual  physical  possession  of 
the  crude  oil,  the  reseller  shall  not 
charge  a  price  for  that  crude  oil  which 
exceeds  the  acquisition  cost  of  that 
crude  oil,  unless  (A)  the  reseller  was  the 
importer  of  record  or  (B)  the  reseller 
purchased  the  crude  oil  from  the 
producer  of  that  crude  oil  or  (C)  the 
reseller  sells  the  crude  oil  to  a  refiner 
which  certifies  in  writing  to  the  reseller 
that  the  crude  oil  is  being  purchased  for 
refining  purposes,  or  (D)  the  reseller 
receives  certification  from  the  refiner 
which  refines  the  crude  oil  that  such 
refiner  would  not  have  received  the 
crude  oil  but  for  the  reseller's  service. 

*  *  *  *  * 
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